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13 VIRGINIA LAW REGISTER. 

TROUT v. NORFOLK & W. RY. Co. 
Nov. 21, 1907. 

[59 S. E. 394.] 

1. Evidence-Declarations of Agent-Authority.-In an action for 
breach of an alleged parol agreement to furnish plaintiff a passage- 
way under defendant's railroad for his cattle as part consideration 
for a deed to a right of way, letters written to plaintiff by defendant's 
chief engineer arid real estate agent were inadmissible, in the absence 
of proof that they were the authorized agents of defendant or had 
anything to do with the making of the contract. 

[Ed. Note.-For cases in point, see Cent. Dig. vol. 20, Evidence, 
?? 893-903.] 

2. Contracts-Action fot Breach-Evidence-Irrelevancy.-In an 
action for breach of a railroad's parol agreement to furnish plaintiff 
an undergrade passageway for his cattle across defendant's right of 
way as a part consideration for a conveyance of a right of way, a 
letter, written by plaintiff's attorneys, declaring that the property 
embraced 22.22 acres as shown by a specified plat, which was at- 
tached to and made a part of the option, etc., which plat was shown 
to be the map exhibited with the deed and made a part thereof, and 
which did not indicate any claim for a private passway, was ir- 
relevant. 

[Ed. Note.--For cases in point, see Cent. Dig. vol. 11, Contracts, 
? 1792.] 

3. Evidence-Parol Evidence-Variance of Deed.-Where a deed 
to a railroad right of way referred to a plat and conveyed the land 
free from incumbrances, without mentioning an alleged parol agree- 
ment by the railroad. company to furnish plaintiff a private under- 
grade crossing, parol evidence, in the absence of fraud or misconduct 
in the execution or procurement of the deed, was inadmissible to 
establish such agreement, under the rule that parol evidence is in- 
competent to add any covenant to a deed, or to enlarge or contradict 
a covenant, or to create a reservation. 

[Ed. Note.-For cases in point, see Cent. Dig. vol. 20, Evidence,. 
?? 1719-1728.] 

4. Same-Previous or Contemporaneous Agreements.-Where a 
writing is clear and unambiguous, it must be regarded as 
the sole evidence of the contract between the parties, and all previous 
or contemporaneous understanding materially altering or varying the 
agreement are merged therein. 

[Ed. Note.-For cases in point, see Cent. Dig. vol. 20, Evidence, ?? 
2030-2047.] 

5. Same-Collateral Agreements-Different Subject.-While a sepa- 
rate oral agreement as to matter on which the contract 
is silent, and which is not inconsistent with its terms, may be 
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proved by parol, such agreement must not only be collateral, but 
relate to a subject distinct from that to which the writing applies, so 
that it shall appear that the parties did not intend the writing to be 
a complete and final statement of the whole transaction. 

[Ed. Note.-For cases in point, see Cent. Dig. vol. 20, Evidence, ? 
1862.] 

6. Same-Actions at Law.-The rule that parol evidence is inadmis- 
sible to vary or contradict a deed or other written agreement applies 
with more force in a court of law than in equity. 

Error to Circuit Court of City of Roanoke. 

Action by one Trout against the Norfolk & Western Railway 
Company. From a judgment for defendant, plaintiff brings 
error. Affirmed. 

Hunt & Staples, for plaintiff in error. 
Robertson & Wingfield and A. A. Phlegar, for defendant in 

error. 

CARDWELL, J. This is an action of assumpsit, in which the 
plaintiff claims the right to recover the value of certain real estate 
which he had conveyed to the defendant company. 

The declaration contains the common counts in assumpsit and 
two special counts. The first Special count alleges that the plain- 
tiff agreed to convey to the defendant certain parts of a tract 
of land, provided the defendant would pay him the sum of $2,999 
in cash, and would also construct, open, and maintain across the 
land to be conveyed and under the defendant's railway tracks a 
roadway 30 feet wide, of which 24 feet was to be dedicated to 
the public use and six feet to the plaintiff as a means 
of access for his live stock from one side of his place to the other; 
that he did convey the land, by deed which he makes a part of 
the count, and received the $2,999; but that the defendant re- 
fused to provide the 6-foot passway for his use, whereby he is 
deprived of access to water for his stock, and has suffered damages 
in the sum of $2,000. The second special count is practically 
the same as the first, except that it omits the statement that 
part of the roadway was to be dedicated to the public, and both 
counts claim that in addition to the consideration agreed to be 
paid in money there was the further consideration for tile said 
deed of the promise and agreement on the part of the defendant 
that it would construct and maintain the 6-foot passageway across 
the land conveyed and under the defendant's railway tracks for 
the use of the plaintiff as a means of access for his life stock 
from one side of his place to the other, and both allege the breach 
of the contract or agreement of the defendant to construct said 
passageway. 
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The defendant pleaded nonassumpsit, and at the trial the plain- 
tiff was introduced as a witness on his own behalf, described the 
location of his tract of land, testified that he entered into a on- 
tract with the defendant for the sale of . portion of that tract, 
then introduced the deed made a part of the declaration and pro- 
posed to testify that the contract between hlim and the defendant 
was that, if he would convey 11 and a fraction acres of land 
more than he had formerly agreed to convey, defendlant would 
for the additional land provide him a cattle pass as stated in the 
declaration. To the introduction of this parol evidence the de- 
fendant objected, which objection was sustained by the court, and 
the plaintiff excepted to the ruling and tendered his first bill of 
exception, which was duly signed and made a part of the record. 
The plaintiff was then permitted to state, with the understanding 
that the defendant could move to exclude the statement, that the 
defendant was, in addition to the $2,999 mentioned in the deed, 
to give him a passway along the culvert to be built over the 
county road for a cattle pass from one side to the other of his 
land and that such passway was to be through the land conveyed 
by the deed. On the motion of the defendant this evidence was 
excluded, and to this ruling the plaintiff also excepted and took 
his second bill of exceptions. Thereupon the plaintiff offered a 
letter written by his attorneys to the chief engineer of the defend- 
ant, his reply thereto, gnd a letter from Theo. Low who signs 
himself "Real Estate Agent," to said chief engineer, which on 
defendant's objection were excluded, and the plaintiff took his 
third bill of exceptions. 

The verdict was then rendered for the defendant, motion to 
set it aside was overruled, and,the plaintiff filed his fourth bill of 
exceptions. Whereupon judgment was rendered for the defend- 
ant, to which judgment this writ of error was awarded. 

The four bills of exceptions may be considered together, as 
the underlying question in the case is whether or not the court 
erred in excluding the evidence offered by the plaintiff above 
mentioned. 

The deed mentioned in the declaratiort and exhibited by the 
plaintiff while on the witness stand, states a consideration in 
money paid in cash; and he was attempting to prove what was 
the real consideration for the deed. A plat, designated as No. 
7,087, Revised," referred to in and made a part of the deed, 
shows the 22.22 acres of land conveyed as lying along the main 
railway track of the defendant, and embracing the proposed cen- 
ter line of a proposed new east-bound track, all the space be- 
tween the two tracks, and two certain triangular parcels of land 
between the defendant's two lines of railway and the county 
road and also shows a proposed new county road from an old 
county road on the one side across the lands conveyed and the de- 
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fendant's two lines of railway to a county road on the opposite 
side. The statement as to the location of his land made by the 
plaintiff shows that he owned about 124 acres of which about 
100 acres lay on the south side of the old railway right of way, 
and 24 acres on the north side thereof, upon which there was 
water for cattle, while there was none on the 100 acres south of 
the railway. The purpose of the parol evidence and the letters 
which the court below excluded was to show that, as claimed in 
plaintiff's declaration, while the deed stated upon its face a con- 
sideration of $2,999 "cash in hand paid the receipt whereof is 
hereby acknowledged," the real consideration for the conveyance 
was, not only nis sum of monley, but an agreement of the de- 
fendant to provide for the plaintiff a passway along the culvert 
to be built on the side of the proposed new county road shown 
upon the map, for a cattle pass from the south side of plaintiff's 
land to the nortlh side thereof; that the agreemrent between the 
plaintiff and the defendant originally was that the former would 
convey to the latter only the land necessary for its proposed new 
line of railway which would require, only about 11 acres, at the 
price of $3,000, of which $1 was paid when the agreement was 
made and the $2,999 to be paid subsequently; that afterwards 
plaintiff had another agreement with the defendant that if he 
would embrace in his deed all of his land occupied by the pro- 
posed new line of railway and lying between the two railway 
tracks of the defendant, and also the two triangular pieces of 
land before mentioned, which together contained an aggregate of 
22.22 acres, the defendant would construct the passwav for his 
cattle to pass from the land on the south side of the tracks to 
that lying on the north, as above mentioned; that the deed from 
the plaintiff to the (lefendant was executed in accordance with this 
last-mentioned agreement, but while the defendant paid to the 
plaintiff the money consideration for the conveyance, when it 
began to construct its culvert for the passage of the county road 
under its tracks, it proposed to lay out the same to a width of 24 
feet, instead of - feet, as shown upon the map, providing no 
passway Whatever for plaintiff's cattle according to what he 
contends was the agreement, and a part of the consideration for 
the land conveyed other than the mere right of way for the de- 
fendant's proposed new line or railway; and that, upon plaintiff's 
demand that the passway for his cattle be constructed in accord- 
ance with the agreement, the defendant refused to construct it. 

The objection of the defendant to the introduction of the pa- 
rol evidence offered on behalf of the plaintiff, and excluded, was 
on the ground that it tended to alter and contradict the legal im- 
port of the deed, and that the plaintiff was seeking to prove that 
there were two contracts between him and the defendant, while 
his declaration alleged and his deed showed but one. 
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We are of opinion that the letters of Churchill, chief engineer, 
and Low, the real estate agent, offered by plaintiff in error, were 
inadmissible. They were not only written after the deed exhibited 
with the declaration was executed and delivered, but there had 
been no proof that the writers of the letters were the authorized 
agent ot defendant in error, or that they had anything to do 
with the making of the contract between the parties. The only 
point made by the letter to which Churchill's is a reply is that 
the county road should be located at a particular place, and it 
would seem that Low's letter was merely intended to express the 
v.ew that defendant in errors claims the county road shown on 
the map made a part of the deed was to be an undergrade cross- 
ing was well founded; that it was his (plaintiff in error's) in- 
tention to use the county road as a passway for his cattle; and 
that this plat, showing the road as it did, influenced plaintiff 
in error in selling the land conveyed by the deed, instead of the 
11 2 acres, for $3,000. 

Nor was the letter of Robertson, Hall & Woods at all relevant, 
and therefore it was also properly rejected. Neither the map with 
the deed, nor either of these letters, intimated any claim for a 
private passway, or of two contracts, while Robertson, Hall & 
Wood's letter says: "An option for this land was obtained from 
Mr. Trout by Mr. C. C. Taliaferro, representing the railway com- 
pany, on November 6, 1905. * * * The property in question 
embraces 22.57 acres, as shown by 'Plan 7,087, Revised,' which 
was attached to and made part of the options," etc. The "re- 
vised" plan referred to was shown to be the map exhibited with 
the deed as a part thereof. 

The trouble with plaintiff in. error's case is that in his declara- 
tion, under the guise of enforcing payment of the purchase money 
for the land conveyed in the deed, he sets up a claim for an ease- 
ment over the land conveyed, an incumbrance on the land of 
which no mention is made in the deed, and the parol evidence 
offered by him was for the purpose of showing that he was en- 
titled to recover of defendant in error damages for the nonper- 
formance of its contract to establish' for the plaintiff in error the 
easement, when in point of fact the last expression of the parties 
as to the contract is to be found in the deed itself. 

No fraud or misconduct is alleged in the declaration in the 
execution or procurement of the deed in question, and therefore 
this parol evidence was for the purpose of setting up a prior con- 
tract between the parties different from that contained in the deed. 

It is true it is settled law that the consideration actually paid, 
or promised, can be shown to have been other than that recited in 
the instrument, or the fact of payment of the consideration agreed 
upon may be contradicted in an action for its recovery; but it is 
equally as well settled that parol evidence is inadmissible to alter 
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or contradict the legal import of a deed. Its legal import may no 
more be contradictedl by parol evidence than its expressions. Cal- 
houn & Co. v. Wilson, 27 Gratt. 649; Sulphur Mines Co. v. 
Tlhompson's HIeirs, 93 Va. 293, 25 S. E. 232; Watkins v. Robert-. 
son, 105 Va. 269, 54 S. E. 33, 5 L. R. A. (N. S.) 1194. 

"It is true that the deed need not contain all the stipulations of 
the parties. For example, agreements'as tb the consideration and 
mode of payment need not be embraced in the deed, for the in- 
strument purports to be the deed of but one of the parties; but it 
does purport to contain the covenants of the grantor in respect 
to the property conveyed. To add a new covenant by parol proof 
would be a palpable violation ,of the familiar rule that written 
contracts are not to be varied by oral testimony. Such a parol 
stipulation, it has been held, could not be proof in respect to an 
ordinary bill of sale of personal property." And the same will, 
of course, apply to a conveyance of land. Browne on Parol Ev. 
? 104; Cabot v. Claristie, 42 Vt. 121, 1 Am. Rep. 313. 

As well stated by the author of Browne on Evidence, supra: 
"Parol evidence is incompetent to add any covenant to a deed, or 
to enlarge or contradict any covenant or create a reservation." 

The deed between these parties professes to convey from the 
grantor a fee-simple, unincumbered title to the land. It contains 
express covenants "that the grantor has done no act to incunber 
it, and that the grantee shall have quiet possession thereof free 
from all incumbrances;" while the proposed parol evidence of- 
fered was to show that the grantor reserved a passway six feet 
wide over the land conveyed; which the grantee promised so to 
construct and maintain as that the grantor's stock might pass over 
it at will, although the map attached to the deed, and made a 
part thereof, while it shows the change of location of the county 
road and places it across the land conveyed, contains nothing 
whatever to indicate that there was to be any such passway for 
cattle as plaintiff in error contends for. In effect, plaintiff in 
error is contending that by a contract, not proven or attempted to 
be proven to have been entered into prior to the deed, he reserved 
to himself a right which is wholly inconsistent with the terms of 
his deed. 

In the case of \Melton vz. Watkins, 24 Ala. 433, 60 Am. Dec. 
481, very similar to the case under considerationl the lower court 
had allowed' proof of contemporaneous parol agreement that the 
grantor in a deed to land could remain in possession for a time; 
but the Supreme Court of that state held that this was error, the 
opinion saying: "It [the parol evidence] varie(l by parol the 
legal effect of the dee(l and took from the grantee an interest 
which the deed conveyed to him. The rule is too wxell settled to 
require the citation of authority that all previous or contempo- 
raneous parol agreements or understandings between the parties 
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materially altering or varying, bv adding to or subtracting from, 
the written agreement, must be considered as merged in that 
agreement. and( the writing must be regarded as the evidence and 
sole expositor of the contract of the parties, when it is clear and 
unambiguous." 

The agreement for a passway over the land conveyed by plain- 
tiff in error is not collateral, and does not relate to a subject dis- 
tinct from the land, but is really a part and parcel of the subject 
conveyed. W\\e can see no difference between reserving a right of 
wvay and reserving the right to possession of the land after the 
conveyance, which was held, in the case of Melton v. \\atkins, 
sitpra, could not be donle. 

In Shaver z'. Elgell, 48 W\ . Va. 502, 37 S. E. 664, the action 
was trespass qlTar1c clatusuIlll frogit against Edgell, xwho justified 
on the groundl, among others, that he had conveyed the land to 
one I--all, iunder whom plaintiff claimedc, wvith the agreemenit that 
he was to lhave a right of xway over it, and that the trespass alleged 
was the use of the right of way. It was held that parol evidence 
to prove tllis agreement was not a!mnissible; tlhe opinion saying: 
'"I think the court did not err in this. To admit such evidence 
woulld be (langerouis in the extreme. The estate of man in land 
would be very precarious if such were the rule. His deed says 
he has absolute oxwnerslhip, uninculmbered by the great burden of 
a riglit of way; but slippery memnory or perjury comes iup to con- 
tradict the (lee(l and place a heavy incumbrance upo'n the owner's 
estate, largely detractive from the value of that estate. * * 
Here Edgell, granting all his right in land, seeks afterwards to 
detract from the legal effect of his conveyance by loading the 
land with the heavy incumbrance of a private right of way for 
all time." 

It is not to be questioned that a separate oral agreement as to 
any matter on which a contract is silent, and which is not incon- 
sistent with its terms, may be proven by parol, if under the cir- 
cumstances of the particular case it may be inferred that the 
parties did not intend the written paper to be a complete and final 
statement of the whole of the transaction between them. But 
such an agreement must not only be collateral, but must relate 
to a subject distinct from that to which the written contract ap- 
plies; that is, it must not be so closely connected with the prin- 
cipal transaction as to form part and parcel of it. And when 
the writing itself upon its face is couched in such terms as import 
a complete legal obligation, without any uncertainty as to the 
object or extent of the engagement, it is conclusively presumed 
that the whole engagement of the parties, and the extent and 
manner of their undertaking, was reduced to writing." Seitz 
v. Brewers' Refrigerating Machine Co., 141 U. S. 510, 12 Sup. 
Ct. 46, 35 L. Ed. 837. 
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The map exhibited with the deed in this case is as much the 
declaration of the plaintiff in error as the other written portions 
of the deed, and, as we have remarked, there appears nothing on 
the map which indicates the passway for cattle as contended for 
by him. 

In Meade z. N. & W. Ry. Co., 89 Va. 296, 15 S. E. 497, the 
bill was filed to reform or cancel a deed granting the railroad 
company a right of way, because the parties had verbally agreed 
that a trestle with a passway under it should be erected across 
a ravine on the grantor's land, which agreement was not inserted 
because the parties deemed it unnecessary; but the relief was 
denied on the ground that parol evidence was inadmissible to 
show the agreement for the passway, such an agreement being 
inconsistent with the terms of the deed which was asked to be 
reformed or canceled. 

In that case Shenandoah Valley R. Co. v. Dunlop, 86 Va. 346, 
10 S. E. 239, is cited as conclusive that the relief sought could 
not be granted. In the case cited it is said: "The authorities all 
agree that equity has jurisdiction to reform written instruments 
in two well-defined classes of eases only, viz.: (1) Where there 
has been an innocent omission or insertion of a material stipula- 
tion, contrary to the intention of both parties, and under a mutual 
mistake; and (2) where there has been a mistake of one party, 
accompanied by fraud or other inequitable conduct of the remain- 
ing parties. But so great and obvious is the danger of permitting 
the solemn engagements of parties, when reduced to writing, to 
be varied by parol evidence, that in no case will relief be granted 
except where there is a plain mistake, clearly made out by satis- 
factory and unquestionable proofs." 

This rule applies with more force in a court of law than in one 
of equity, and, in referring to the rule, Harrison, J., in Slaughter 
v. Smither, 97 Va. 206, 33 S. E. 545, says: "This court has man- 
ifested no disposition to fritter away the rule of evidence in ques- 
tion by nice distinctions to meet the hardships, real or supposed,. 
of particular cases." It was there further said that it cannot be 
assumed that the written contract between the parties was de- 
signed as an imperfect expression of their agreement from tHe 
mere fact that it contains nothing on the subject to which the 
parol evidence offered is directed. "On that assumption, the rule 
which excludes parol proof as a means of adding to the written 
contract would be entirely abrogated. * * * Where parties 
have deliberately put their mutual engagements into writing, in 
such language as imports a legal obligation, it is only reasonable 
to presume that they have introduced into the written instrument 
every material term and circumstance; and consequently all parol 
testimony of conversations held between them, or declarations 
made by either of them, whether before, after, or at the time of 
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the completion of the contract, will be rejected. If the written 
contract purports to contain the whole agreement, and it is not 
apparent from the writing itself that something is left out to be 
supplied, parol evidence to vary or add to its terms is not ad- 
missible." 

In Naumberg v. Young, 44 N. J. Law, 331, 43 Am. Rep. 380, 
the action was trespass on the case, to recover damages for a 
breach of an alleged parol agreement between the parties, entered 
into at the time, or prior to, the execution of a lease of a certain 
brick factory; and the court held that parol evidence to establish 
this collateral agreement was inadmissible, for the reason that 
the written contract purported on its face to be complete and to 
contain the entire agreement of the parties, and that the parol evi- 
dence offered tended to add another term to the agreement, the 
agreement containing nothing on the subject to which the parol 
evidence was directed. The opinion in that case reviews a great 
number of decided cases, and declares, as this court did in Slaugh- 
ter v. Smither, supra, that to admit parol proof to add to a writ- 
ten contract in sirch a case would be entirely to abrogate the rule 
of the common law that parol evidence is inadmissible to contra- 
dict or vary the terms ot a valid written instrument. 

We find nothing in the case here which takes it from under 
the control of that rule of the common law, and therefore the 
judgment complained of is affirmed. 

Affirmed. 

WARD LUMBER Co. v. HENDERSON-W/ ITE MIFG. Co. 

Nov. 29, 1907. 

[59 S. E. 476.] 

1. Writ of Error-Jurisdiction-Showing by Record-Sufficiency.-- 
While the jurisdiction of the Supreme Court of Appeals must affirm- 

atively appear from the record, it does so appear when the court 
can see that the judgment of the lower court necessarily involves 
the constitutionality of some statute or draw in question some 
right under the federal or state Constitution, though the amount in- 
volved is less than $300, and the record on a writ of error from a de- 
nial of motions to vacate a judgment for plaintiff and quash execution 
thereon shows appellate jurisdiction, where it appears that the judg- 
ment against plaintiff in error corporation was by default after service 
of process by publication only, and that the notices of the motions 
pursuant to the express terms of Code 1904, ?? 3451, 3599, stated that 
the judgment was so obtained, since the notice plainly raised the is- 
sue whether section 3225, under which the judgment was obtained, 
and authorizing publication service where defendant corporation has 
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nial of motions to vacate a judgment for plaintiff and quash execution 
thereon shows appellate jurisdiction, where it appears that the judg- 
ment against plaintiff in error corporation was by default after service 
of process by publication only, and that the notices of the motions 
pursuant to the express terms of Code 1904, ?? 3451, 3599, stated that 
the judgment was so obtained, since the notice plainly raised the is- 
sue whether section 3225, under which the judgment was obtained, 
and authorizing publication service where defendant corporation has 
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